
DOCUMENT RESUME

ED 426 423 CS 509 956

AUTHOR Sandmann, Warren
TITLE Current Cases on Academic Freedom.
PUB DATE 1998-11-21
NOTE 25p.; Paper presented at the Annual Meeting of the National

Communication Association (84th, New York, NY, November
19-24, 1998).

PUB TYPE Reports Descriptive (141) -- Speeches/Meeting Papers (150)
EDRS PRICE MF01/PC01 Plus Postage.
DESCRIPTORS *Academic Freedom; Civil Rights; *Court Litigation; Faculty

College Relationship; *Freedom of Speech; *Higher Education;
Internet; Professional Autonomy; *Teacher Rights

IDENTIFIERS *First Amendment

ABSTRACT
This paper discusses current court rulings on academic

freedom at the college and university level. The paper focuses on three
cases: "Hall v. Kutztown," in which the U.S. District Court for the Eastern
District of Pennsylvania ruled that Kutztown University violated the free
speech rights of a philosophy professor when it rejected him for two
tenure-track positions after he voiced opposition to multicultural education
and criticized "barbaric" cultural practices in some countries of Africa and
Asia; "Kincaid v. Gibson," in which the U.S. District Court of the Eastern
District of Kentucky granted summary judgment for the University of Kentucky,
denying any claims of infringement of the First Amendment in the refusal to
distribute the school yearbook; and "Loving v. Boren," in which the U.S.
Court of Appeals for the 10th Circuit upheld a lower-court decision that a
University of Oklahoma professor lacked standing to challenge university
restrictions on access to sex-oriented material on the Internet. It is argued
that these decisions offer a snapshot view of a narrowing of the concept of
academic freedom and of the distinction between academic freedom and freedom
of expression, a distinction that is too often overlooked by those who
"blithely" assume the power of academic freedom. Contains 27 notes. (NKA)

********************************************************************************

Reproductions supplied by EDRS are the best that can be made
from the original document.

********************************************************************************



"C
ur

re
nt

 C
as

es
 o

n 
A

ca
de

m
ic

 F
re

ed
om

"

P
ap

er
 p

re
se

nt
ed

 b
y

W
ar

re
n 

S
an

dm
an

n
A

ss
is

ta
nt

 P
ro

fe
ss

or
M

in
ne

so
ta

 S
ta

te
 U

ni
ve

rs
ity

, M
an

ka
to

M
an

ka
to

, M
N

 5
60

02
-8

40
0

w
ar

re
n.

sa
nd

m
an

n@
m

an
ka

to
.m

su
s.

ed
u

at

T
he

 1
99

8 
N

at
io

na
l C

om
m

un
ic

at
io

n 
A

ss
oc

ia
tio

n
C

on
ve

nt
io

n,
 S

at
ur

da
y,

 N
ov

em
be

r 
21

, N
ew

 Y
or

k,
 N

Y

U
.S

. D
E

P
A

R
T

M
E

N
T

 O
F

 E
D

U
C

A
T

IO
N

O
ffi

ce
 o

f E
du

ca
tio

na
l R

es
ea

rc
h 

an
d 

Im
pr

ov
em

en
t

E
D

U
C

A
T

IO
N

A
L 

R
E

S
O

U
R

C
E

S
 IN

F
O

R
M

A
T

IO
N

C
E

N
T

E
R

 (
E

R
IC

)
%

ID
 T

hi
s 

do
cu

m
en

t h
as

 b
ee

n 
re

pr
od

uc
ed

 a
s

re
ce

iv
ed

 fr
om

 th
e 

pe
rs

on
 o

r 
or

ga
ni

za
tio

n
or

ig
in

at
in

g 
it.

0 
M

in
or

 c
ha

ng
es

 h
av

e 
be

en
 m

ad
e 

to
im

pr
ov

e 
re

pr
od

uc
tio

n 
qu

al
ity

.

P
oi

nt
s 

of
 v

ie
w

 o
r 

op
in

io
ns

 s
ta

te
d 

in
 th

is
do

cu
m

en
t d

o 
no

t n
ec

es
sa

ril
y 

re
pr

es
en

t
of

fic
ia

l O
E

R
I p

os
iti

on
 o

r 
po

lic
y.

P
E

R
M

IS
S

IO
N

 T
O

 R
E

P
R

O
D

U
C

E
 A

N
D

D
IS

S
E

M
IN

A
T

E
 T

H
IS

 M
A

T
E

R
IA

L 
H

A
S

B
E

E
N

 G
R

A
N

T
E

D
 B

Y

IN
,

T
O

 T
H

E
 E

D
U

C
A

T
IO

N
A

L 
R

E
S

O
U

R
C

E
S

IN
F

O
R

M
A

T
IO

N
 C

E
N

T
E

R
 (

E
R

IC
)

1

In
 th

is
 e

ss
ay

 I 
w

ill
 d

is
cu

ss
 c

ur
re

nt
 c

ou
rt

 r
ul

in
gs

 o
n

ac
ad

em
ic

 fr
ee

do
m

 a
t t

he
 c

ol
le

ge
 a

nd
 u

ni
ve

rs
ity

 le
ve

l. 
T

he
fo

cu
s 

w
ill

 b
e 

on
 th

re
e 

ca
se

s:
 H

al
l v

. K
ut

zt
ow

n,
 in

 w
hi

ch
 th

e
U

.S
. D

is
tr

ic
t C

ou
rt

 fo
r 

th
e 

E
as

te
rn

 D
is

tr
ic

t o
f P

en
ns

yl
va

ni
a

ru
le

d 
th

at
 K

ut
zt

ow
n 

U
ni

ve
rs

ity
 v

io
la

te
d 

th
e 

fr
ee

-s
pe

ec
h

rig
ht

s 
of

 a
 p

hi
lo

so
ph

y 
pr

of
es

so
r 

w
he

n 
it 

re
je

ct
ed

 h
im

 fo
r

tw
o 

te
nu

re
-t

ra
ck

 p
os

iti
on

s 
af

te
r 

he
 v

oi
ce

d 
op

po
si

tio
n 

to
m

ul
tic

ul
tu

ra
l e

du
ca

tio
n 

an
d 

cr
iti

ci
ze

d 
"b

ar
ba

ric
" 

cu
ltu

ra
l

pr
ac

tic
es

 in
 s

om
e 

co
un

tr
ie

s 
of

 A
fr

ic
a 

an
d 

A
si

a;
 K

in
ca

id
 v

.
G

ib
so

n,
 in

 w
hi

ch
 th

e 
U

ni
te

d 
S

ta
te

s 
D

is
tr

ic
t C

ou
rt

 fo
r 

th
e

E
as

te
rn

 D
is

tr
ic

t o
f K

en
tu

ck
y 

gr
an

te
d 

su
m

m
ar

y 
ju

dg
m

en
t

fo
r 

th
e 

U
ni

ve
rs

ity
 o

f K
en

tu
ck

y,
 d

en
yi

ng
 a

ny
 c

la
im

s 
of

in
fr

in
ge

m
en

t o
f t

he
 F

irs
t A

m
en

dm
en

t i
n 

th
e 

re
fu

sa
l t

o
di

st
rib

ut
e 

th
e 

sc
ho

ol
 y

ea
rb

oo
k;

 a
nd

 L
ov

in
g 

v.
 B

or
en

, i
n

w
hi

ch
 th

e 
U

.S
. C

ou
rt

 o
f A

pp
ea

ls
 fo

r 
th

e 
10

th
 C

irc
ui

t u
ph

el
d

a 
lo

w
er

-c
ou

rt
 d

ec
is

io
n 

th
at

 a
 U

ni
ve

rs
ity

 o
f O

kl
ah

om
a

pr
of

es
so

r 
la

ck
ed

 s
ta

nd
in

g 
to

 c
ha

lle
ng

e 
un

iv
er

si
ty

re
st

ric
tio

ns
 o

n 
ac

ce
ss

 to
 s

ex
-o

rie
nt

ed
 m

at
er

ia
l o

n 
th

e
In

te
rn

et
. I

 a
rg

ue
 th

at
 th

es
e 

de
ci

si
on

s 
of

fe
r 

a 
sn

ap
sh

ot
 v

ie
w

of
 a

 n
ar

ro
w

in
g 

of
 th

e 
co

nc
ep

t o
f a

ca
de

m
ic

 fr
ee

do
m

, a
nd

 o
f

th
e 

di
st

in
ct

io
n 

be
tw

ee
n 

ac
ad

em
ic

 fr
ee

do
m

 a
nd

 fr
ee

do
m

 o
f

ex
pr

es
si

on
, a

 d
is

tin
ct

io
n 

th
at

 is
 to

o 
of

te
n 

ov
er

lo
ok

ed
 b

y
th

os
e 

w
ho

 b
lit

he
ly

 a
ss

um
e 

th
e 

po
w

er
 o

f a
ca

de
m

ic
fr

ee
do

m
.

A
ca

de
m

ic
 F

re
ed

om
P

ro
ba

bl
y 

th
e 

m
os

t i
m

po
rt

an
t p

oi
nt

 to
 r

em
em

be
r

ab
ou

t a
ca

de
m

ic
 fr

ee
do

m
, a

t l
ea

st
 in

 th
e 

co
nt

ex
t o

f t
hi

s
es

sa
y,

 is
 th

is
: A

ca
de

m
ic

 fr
ee

do
m

1 
is

 a
 c

on
ce

pt
 th

at
 h

as
no

w
he

re
 n

ea
r 

th
e 

lo
ng

 tr
ad

iti
on

 th
at

 fr
ee

do
m

 o
f

co
ns

ci
en

ce
 a

nd
 e

xp
re

ss
io

n 
ha

s.
 H

is
to

ric
al

ly
, a

ca
de

m
ic

fr
ee

do
m

 is
 a

 c
hi

ld
 o

f t
he

 1
9t

h 
ce

nt
ur

y.
 R

he
to

ric
al

ly
,

ac
ad

em
ic

 fr
ee

do
m

 is
 a

 r
al

ly
in

g 
cr

y 
th

at
 h

as
 n

ot
 e

xt
en

de
d

1

E
S

T
 C

O
P

Y
A

V
3



fa
r 

pa
st

 th
e 

w
al

ls
 o

f t
he

 U
ni

ve
rs

ity
. L

eg
al

ly
, a

ca
de

m
ic

fr
ee

do
m

 is
 li

ttl
e 

m
or

e 
th

an
 a

 s
ub

se
t o

f t
he

 la
rg

er
 r

ea
lm

 o
f

fr
ee

do
m

 o
f e

xp
re

ss
io

n2
.

T
he

 k
ey

 d
oc

um
en

t p
ro

vi
di

ng
 th

e 
cu

rr
en

t c
on

ce
pt

io
n

of
 a

ca
de

m
ic

 fr
ee

do
m

 is
 th

e 
19

40
 r

ep
or

t o
f t

he
 A

m
er

ic
an

A
ss

oc
ia

tio
n 

of
 U

ni
ve

rs
ity

 p
ro

fe
ss

or
s.

 T
hi

s 
re

po
rt

 w
as

 a
cu

lm
in

at
io

n 
of

 m
or

e 
th

an
 2

5 
ye

ar
s 

of
 w

or
k 

on
 th

e 
pa

rt
 o

f
th

e 
ac

ad
em

y 
to

 g
ai

n 
a 

m
ea

su
re

 o
f s

el
f-

ru
le

 a
nd

 th
e

fr
ee

do
m

 to
 o

pe
ra

te
 w

ith
ou

t u
nd

ue
 in

te
rf

er
en

ce
 fr

om
 th

e
st

at
e.

 T
he

re
 w

er
e 

th
re

e 
ke

y 
pr

ov
is

io
ns

 to
 th

is
 r

ep
or

t
co

nc
er

ni
ng

 a
ca

de
m

ic
 fr

ee
do

m
, a

nd
 th

ey
 r

em
ai

n 
la

rg
el

y
un

ch
an

ge
d 

fo
llo

w
in

g 
re

vi
si

on
s3

.
T

he
re

 w
er

e 
a 

nu
m

be
r 

of
 b

en
ef

its
 fr

om
 th

is
st

at
em

en
t (

a 
st

at
em

en
t w

hi
ch

 s
til

l s
ta

nd
s 

as
 th

e 
m

os
t u

p-
to

-d
at

e 
st

at
em

en
t o

n 
ac

ad
em

ic
 fr

ee
do

m
 in

 th
e 

U
ni

te
d

S
ta

te
s)

, b
ut

 th
re

e 
st

an
d 

ou
t. 

F
irs

t, 
th

is
 d

oc
um

en
t o

ffe
re

d 
a

cl
ea

r 
de

fin
iti

on
 o

f w
ha

t a
ca

de
m

ic
 fr

ee
do

m
 w

as
 a

nd
 h

ow
 it

w
as

 p
ra

ct
ic

ed
. S

ec
on

dl
y,

 th
is

 p
ub

lis
he

d 
do

cu
m

en
t s

er
ve

d
as

 a
 s

ta
nd

ar
d 

fo
r 

ev
al

ua
tin

g 
ho

w
 a

ca
de

m
ic

 in
st

itu
tio

ns
fu

nc
tio

ne
d 

in
 c

re
at

in
g 

an
d 

pr
ot

ec
tin

g 
ac

ad
em

ic
 fr

ee
do

m
.

F
in

al
ly

, t
he

 d
oc

um
en

t p
ro

ve
d 

to
 b

e 
ac

ce
pt

ab
le

 to
 m

os
t

ac
ad

em
ic

 in
st

itu
tio

ns
. W

hi
le

 n
ot

 a
lw

ay
s 

ad
op

te
d 

as
 th

e
of

fic
ia

l p
ol

ic
y 

by
 th

e 
in

st
itu

tio
n,

 a
nd

 w
hi

le
 a

do
pt

ed
pi

ec
em

ea
l o

r 
in

 w
at

er
ed

-d
ow

n 
ve

rs
io

ns
 b

y 
ot

he
rs

, t
he

19
40

 r
ep

or
t d

id
 a

t l
ea

st
 s

er
ve

 a
s 

un
of

fic
ia

l p
ol

ic
y 

in
 a

lm
os

t
al

l c
as

es
4.

 T
hi

s 
do

cu
m

en
t, 

ho
w

ev
er

, w
as

 h
ar

dl
y 

al
l-

po
w

er
fu

l, 
an

d 
as

 th
e 

"r
ed

 s
ca

re
" 

of
 th

e 
la

te
 4

0s
 a

nd
 5

0s
pr

og
re

ss
ed

, a
s 

no
te

d 
ab

ov
e,

 m
an

y 
ac

ad
em

ic
s 

w
er

e
ca

ug
ht

 in
 th

e 
bi

nd
 b

et
w

ee
n 

ac
ad

em
ic

 fr
ee

do
m

 a
nd

 th
e

an
ti-

se
di

tio
n 

la
w

s 
of

 th
e 

co
un

tr
y5

.
W

al
te

r 
M

et
zg

er
 o

ffe
rs

 th
e 

be
st

 s
ho

rt
 s

um
m

ar
y 

of
 th

e

4

re
la

tio
ns

hi
p 

be
tw

ee
n 

ac
ad

em
ic

 fr
ee

do
m

 a
nd

 fr
ee

do
m

 o
f

ex
pr

es
si

on
: "

T
he

 c
on

ne
ct

io
ns

 b
et

w
ee

n 
fr

ee
 s

pe
ec

h 
an

d
ac

ad
em

ic
 fr

ee
do

m
 a

re
 m

an
y 

an
d 

su
bt

le
. O

ne
 th

in
g 

is
 c

le
ar

as
 fa

r 
as

 th
ei

r 
hi

st
or

ic
al

 li
nk

ag
es

 a
re

 c
on

ce
rn

ed
: t

he
ad

va
nc

e 
of

 th
e 

on
e 

ha
s 

no
t a

ut
om

at
ic

al
ly

 p
ro

du
ce

d 
a

co
m

pa
ra

bl
e 

ad
va

nc
e 

of
 th

e 
ot

he
r6

."
 F

re
ed

om
 o

f
ex

pr
es

si
on

 is
 th

e 
la

rg
er

 a
nd

 m
or

e 
co

m
pr

eh
en

si
ve

ly
de

ve
lo

pe
d 

of
 th

e 
tw

o 
co

nc
ep

ts
. F

re
ed

om
 o

f e
xp

re
ss

io
n

al
so

 h
as

 m
or

e 
cl

ea
rly

-s
tr

uc
tu

re
d 

le
ga

l h
is

to
ry

 th
an

 d
oe

s
ac

ad
em

ic
 fr

ee
do

m
. F

re
ed

om
 o

f e
xp

re
ss

io
n 

is
 le

ss
 a

co
nc

ep
t a

nd
 m

or
e 

a 
sp

ec
ia

liz
ed

 a
re

a 
of

 la
w

 a
nd

sc
ho

la
rs

hi
p,

 w
hi

le
 a

ca
de

m
ic

 fr
ee

do
m

 r
em

ai
ns

 m
or

e 
an

id
ea

l t
ha

t i
s 

us
ed

 to
 ju

st
ify

 s
om

e 
ac

ad
em

ic
 p

ra
ct

ic
es

. A
s

su
ch

, w
hi

le
 a

ca
de

m
ic

 fr
ee

do
m

 m
ay

 la
ck

 th
e 

le
ga

l p
ow

er
 o

f
fr

ee
do

m
 o

f e
xp

re
ss

io
n,

 it
 s

til
l r

et
ai

ns
 r

he
to

ric
al

 p
ow

er
, a

nd
in

 th
e 

co
m

m
un

ity
 o

f a
ca

de
m

ia
, c

al
lin

g 
fo

r 
su

pp
or

t o
n 

th
e

id
ea

l o
f a

ca
de

m
ic

 fr
ee

do
m

 r
em

ai
ns

 a
 p

ot
en

t, 
pr

e-
le

ga
l,

st
ra

te
gy

. A
dd

iti
on

al
ly

, m
an

y 
co

lle
ge

s 
an

d 
un

iv
er

si
tie

s
m

ai
nt

ai
n 

sp
ec

ifi
c 

po
lic

ie
s 

ou
tli

ni
ng

 th
ei

r 
su

pp
or

t (
at

 le
as

t i
n

th
eo

ry
) 

fo
r 

ac
ad

em
ic

 fr
ee

do
m

. I
n 

ca
se

s 
w

he
re

 fa
cu

lty
as

so
ci

at
io

ns
 a

nd
 o

rg
an

iz
at

io
ns

 e
xi

st
, s

om
e 

of
 th

es
e

po
lic

ie
s 

ha
ve

 th
e 

fo
rc

e 
of

 la
w

 a
s 

th
ey

 a
re

 w
rit

te
n 

in
to

co
lle

ct
iv

e 
ba

rg
ai

ni
ng

 a
gr

ee
m

en
ts

.
A

s 
no

te
d 

ab
ov

e,
 a

ca
de

m
ic

 fr
ee

do
m

 is
 n

ot
 a

n
es

ta
bl

is
he

d 
le

ga
l s

af
et

y 
ne

t f
or

 u
ni

ve
rs

ity
 fa

cu
lty

. A
nd

 a
s

al
so

 n
ot

ed
 a

bo
ve

, n
ei

th
er

 is
 fr

ee
do

m
 o

f e
xp

re
ss

io
n 

an
al

w
ay

s 
re

ad
y 

de
fe

ns
e 

fo
r 

ac
ad

em
ic

s.
 In

 th
e 

re
st

 o
f t

he
es

sa
y,

 I 
w

ill
 lo

ok
 a

t t
hr

ee
 c

as
es

 th
at

 p
ro

vi
de

 a
 q

ui
ck

 lo
ok

 a
t

tr
en

ds
 in

 a
ca

de
m

ic
 fr

ee
do

m
, t

re
nd

s 
w

hi
ch

 d
o 

no
t b

od
e

w
el

l f
or

 a
ca

de
m

ic
s 

w
ho

 s
te

p 
ou

t o
f t

he
 m

ai
ns

tr
ea

m
.

H
al

l v
. K

ut
zt

ow
n 

U
ni

ve
rs

ity
P

la
in

tif
f D

r.
 R

ic
ha

rd
 A

. H
al

l, 
P

h.
D

., 
U

ni
ve

rs
ity

 o
f



T
or

on
to

, a
 n

at
ur

al
iz

ed
 A

m
er

ic
an

 c
iti

ze
n,

 c
la

im
ed

 th
at

 th
e

de
fe

nd
an

ts
 (

C
ar

l B
ru

nn
er

, d
ea

n 
of

 L
ib

er
al

 A
rt

s 
an

d
S

ci
en

ce
s 

at
 K

ut
zt

ow
n 

U
ni

ve
rs

ity
 s

in
ce

 1
99

1;
 R

ic
ha

rd
C

ol
lin

gs
, p

ro
vo

st
 o

f K
ut

zt
ow

n 
U

ni
ve

rs
ity

 fr
om

 9
1-

96
; a

nd
D

av
id

 M
cF

ar
la

nd
, p

re
si

de
nt

 o
f K

ut
zt

ow
n 

U
ni

ve
rs

ity
)

vi
ol

at
ed

 h
is

 F
irs

t a
nd

 F
ou

rt
ee

nt
h 

A
m

en
dm

en
t r

ig
ht

s 
to

 fr
ee

sp
ee

ch
 w

he
n 

th
ey

 r
ef

us
ed

 to
 h

ire
 h

im
 fo

r 
a 

te
nu

re
 tr

ac
k

po
si

tio
n 

af
te

r 
he

 m
ad

e 
co

nt
ro

ve
rs

ia
l r

em
ar

ks
 a

t a
 fa

cu
lty

m
ee

tin
g,

 a
nd

 th
at

 K
ut

zt
ow

n 
U

ni
ve

rs
ity

 is
 g

ui
lty

 o
f r

ac
e 

an
d

ge
nd

er
 d

is
cr

im
in

at
io

n 
in

 v
io

la
tio

n 
of

 T
itl

e 
V

II 
fo

r 
fa

ilu
re

 to
hi

re
 d

ef
en

da
nt

, a
 w

hi
te

, a
ng

lo
-s

ax
on

 m
al

e.
In

 d
ec

id
in

g 
th

is
 c

as
e,

 th
e 

D
is

tr
ic

t C
ou

rt
 fo

r 
th

e
E

as
te

rn
 D

is
tr

ic
t o

f P
en

ns
yl

va
ni

a 
w

ad
ed

 th
ro

ug
h 

lo
ad

s 
of

m
at

er
ia

l r
el

at
in

g 
to

 h
iri

ng
 p

ra
ct

ic
es

, e
va

lu
at

io
n

pr
oc

ed
ur

es
, a

ffi
rm

at
iv

e 
ac

tio
n 

po
lic

ie
s,

 a
nd

 fr
ee

do
m

 o
f

sp
ee

ch
 c

la
im

s.
F

ac
ul

ty
 E

va
lu

at
io

n 
sy

st
em

A
rt

ic
le

 X
II 

of
 th

e 
co

lle
ct

iv
e 

ba
rg

ai
ni

ng
 a

gr
ee

m
en

t
be

tw
ee

n 
th

e 
fa

cu
lty

 a
nd

 th
e 

S
ta

te
 S

ys
te

m
 o

f H
ig

he
r

E
du

ca
tio

n,
 th

e 
go

ve
rn

in
g 

bo
dy

 o
f t

he
 P

en
ns

yl
va

ni
a 

S
ta

te
U

ni
ve

rs
ity

 S
ys

te
m

, i
nv

ol
ve

s 
an

 e
va

lu
at

io
n 

sy
st

em
 fo

r
fa

cu
lty

, w
ith

 e
ac

h 
de

pa
rt

m
en

t h
av

in
g 

its
 o

w
n 

va
ria

tio
n,

w
hi

ch
 m

us
t c

om
pl

y 
w

ith
 th

e 
m

as
te

r 
ag

re
em

en
t. 

A
s 

pa
rt

 o
f

th
e 

ag
re

em
en

t, 
th

er
e 

is
 a

 p
ro

vi
si

on
 fo

r 
m

em
be

rs
 o

f t
he

de
pa

rt
m

en
t p

ro
m

ot
io

n,
 E

va
lu

at
io

n 
an

d 
T

en
ur

e 
(P

E
T

)
co

m
m

itt
ee

s 
to

 o
bs

er
ve

 c
la

ss
ro

om
 te

ac
hi

ng
, c

om
pl

et
e 

a
F

ac
ul

ty
 O

bs
er

va
tio

n 
F

or
m

, d
is

cu
ss

 th
e 

ob
se

rv
at

io
n 

w
ith

th
e 

cl
as

sr
oo

m
 in

st
ru

ct
or

, a
nd

 th
en

 p
re

pa
re

 a
 n

ar
ra

tiv
e

re
po

rt
 o

f t
he

 o
bs

er
va

tio
n,

 w
hi

ch
 is

 s
ub

m
itt

ed
 to

 th
e 

D
ea

n
an

d 
th

e 
fa

cu
lty

 m
em

be
r 

be
in

g 
ev

al
ua

te
d.

 T
he

 d
ep

ar
tm

en
t

ch
ai

r 
al

so
 o

bs
er

ve
s 

th
e 

in
st

ru
ct

or
.

S
tu

de
nt

 e
va

lu
at

io
ns

 a
re

 a
ls

o 
co

m
pl

et
ed

 a
nd

6

ta
bu

la
te

d.
 T

he
 s

tu
de

nt
 e

va
lu

at
io

n 
fo

rm
 h

as
 tw

o 
pa

rt
s 

w
ith

pa
rt

 A
 c

on
si

st
in

g 
of

 2
1 

m
ul

tip
le

 c
ho

ic
e 

qu
es

tio
ns

, a
nd

 p
ar

t
B

 o
f t

w
o 

op
en

 e
nd

ed
 n

ar
ra

tiv
e 

re
sp

on
se

 q
ue

st
io

ns
. p

ar
t B

re
su

lts
 a

re
 th

e 
pr

op
er

ty
 o

f t
he

 fa
cu

lty
 m

em
be

r,
 b

ut
 a

re
ge

ne
ra

lly
 a

 p
ar

t o
f t

he
 e

va
lu

at
io

n 
pr

oc
es

s 
an

d 
ar

e 
sh

ar
ed

w
ith

 P
E

T
 c

om
m

itt
ee

 m
em

be
rs

 a
nd

 th
e 

ch
ai

r.
A

dm
in

is
tr

at
or

s 
do

 n
ot

 s
ee

 th
e 

pa
rt

 B
 m

at
er

ia
l u

nt
il 

th
e

fa
cu

lty
 m

em
be

r 
su

bm
its

 s
uc

h 
as

 p
ar

t o
f a

n 
ap

pl
ic

at
io

n 
fo

r
pr

om
ot

io
n 

or
 te

nu
re

. T
en

ur
e 

tr
ac

k 
an

d 
te

m
po

ra
ry

 fa
cu

lty
ar

e 
ev

al
ua

te
d 

an
nu

al
ly

. T
he

 D
ea

n 
no

te
d 

th
at

 h
e 

gi
ve

s
m

or
e 

at
te

nt
io

n 
to

 te
nu

re
 tr

ac
k 

fa
cu

lty
 th

an
 to

 te
m

po
ra

ry
fa

cu
lty

. K
ut

zt
ow

n 
U

ni
ve

rs
ity

, a
s 

pa
rt

 o
f t

he
 S

S
H

E
, w

as
in

vo
lv

ed
 w

ith
 th

e 
sy

st
em

's
 E

qu
ity

 p
la

n,
 a

 p
la

n 
de

si
gn

ed
 to

en
co

ur
ag

e 
de

pa
rt

m
en

ts
 to

 a
dd

 m
or

e 
qu

al
ifi

ed
 w

om
en

 a
nd

m
in

or
iti

es
 to

 th
e 

te
ac

hi
ng

 s
ta

ff.
 T

he
 A

ffi
rm

at
iv

e 
A

ct
io

n
of

fic
e 

of
 th

e 
sc

ho
ol

 m
ay

 s
en

d 
a 

m
em

o 
to

 th
e 

de
pa

rt
m

en
t

w
ith

 a
 li

st
 o

f s
el

f-
id

en
tif

ie
d 

w
om

en
 a

nd
 m

in
or

ity
ca

nd
id

at
es

, e
nc

ou
ra

gi
ng

 th
e 

de
pa

rt
m

en
t t

o 
in

te
rv

ie
w

th
os

e 
ca

nd
id

at
es

 if
 th

ey
 m

ee
t t

he
 s

ea
rc

h 
cr

ite
ria

. T
he

se
ar

ch
 c

om
m

itt
ee

 a
t K

ut
zt

ow
n 

U
ni

ve
rs

ity
 in

 P
hi

lo
so

ph
y

ge
ne

ra
lly

 fo
llo

w
s 

a 
st

an
da

rd
 a

ca
de

m
ic

 p
ra

ct
ic

e 
of

 u
til

iz
in

g
th

e 
se

ar
ch

 c
rit

er
ia

 (
po

si
tio

n 
de

sc
rip

tio
n 

an
d 

sc
ho

la
rly

re
qu

ire
m

en
ts

) 
to

 n
ar

ro
w

 th
e 

po
ol

 o
f a

pp
lic

an
ts

 to
 a

 s
ho

rt
lis

t f
or

 in
te

rv
ie

w
s.

 A
fte

r 
th

e 
in

te
rv

ie
w

 p
ro

ce
ss

, t
he

 c
ol

le
ct

iv
e

ba
rg

ai
ni

ng
 a

gr
ee

m
en

t p
ro

vi
de

s 
th

at
 a

 d
ep

ar
tm

en
t r

ea
ch

 a
m

aj
or

ity
 fo

r 
a 

hi
re

. T
he

 p
hi

lo
so

ph
y 

de
pa

rt
m

en
t g

en
er

al
ly

w
or

ks
 b

y 
co

ns
en

su
s,

 r
at

he
r 

th
an

 v
ot

e.
 A

fte
r 

th
e

D
ep

ar
tm

en
t, 

th
e 

re
co

m
m

en
da

tio
n 

m
ov

es
 to

 th
e 

D
ea

n 
of

th
e 

ap
pr

op
ria

te
 c

ol
le

ge
, B

ru
nn

er
 in

 th
is

 c
as

e,
 th

en
 th

e
A

ffi
rm

at
iv

e 
A

ct
io

n 
of

fic
er

, a
nd

 th
en

 th
e 

pr
ov

os
t, 

th
en

 th
e

pr
es

id
en

t. 
G

en
er

al
ly

, o
nc

e 
it 

le
av

es
 th

e 
D

ea
n'

s 
of

fic
e,

 th
e

3



de
ci

si
on

 is
 r

ub
be

r 
st

am
pe

d 
th

e 
re

st
 o

f t
he

 w
ay

.
B

ru
nn

er
 te

st
ifi

ed
 th

at
 h

e 
ha

d 
no

t r
ec

ei
ve

d 
pr

es
su

re
fr

om
 h

ig
he

r 
up

 to
 h

ire
 m

in
or

ity
/w

om
en

 c
an

di
da

te
s 

ra
th

er
th

an
 w

hi
te

 m
al

es
. p

hi
lo

so
ph

y 
de

pa
rt

m
en

t m
em

be
rs

, i
n

de
po

si
tio

n,
 s

ta
te

d 
th

at
 th

ey
 h

ad
 th

e 
im

pr
es

si
on

 th
at

 th
e

ad
m

in
is

tr
at

io
n 

pr
ef

er
re

d 
th

at
 w

om
en

 a
nd

/o
r 

m
in

or
iti

es
--

ra
th

er
 th

an
 w

hi
te

 m
al

es
--

be
 h

ire
d 

fo
r 

th
e 

K
ut

zt
ow

n
U

ni
ve

rs
ity

 fa
cu

lty
. T

he
 p

la
in

tif
f w

as
 h

ire
d 

fo
r 

a 
te

m
po

ra
ry

po
si

tio
n 

on
 J

un
e 

28
, 1

99
3.

 P
rio

r 
to

 th
at

 D
r.

 J
oh

n 
Li

zz
a 

w
as

al
so

 h
ire

d 
to

 a
 te

m
po

ra
ry

 p
os

iti
on

, a
s 

th
e 

de
pa

rt
m

en
t h

ad
tw

o 
va

ca
nc

ie
s 

to
 fi

ll.
G

en
er

al
 E

du
ca

tio
n

In
 1

99
1,

 K
ut

zt
ow

n 
U

ni
ve

rs
ity

 b
eg

an
 d

ev
el

op
in

g 
a

ne
w

 g
en

er
al

 e
du

ca
tio

n 
pr

og
ra

m
. A

n 
A

pr
il 

19
, 1

99
4 

fa
cu

lty
m

ee
tin

g 
fo

r 
al

l f
ac

ul
ty

 in
 th

e 
C

ol
le

ge
 o

f L
ib

er
al

 A
rt

s 
an

d
S

ci
en

ce
s 

w
as

 h
el

d 
to

 d
is

cu
ss

 a
 p

ro
po

se
d 

ge
ne

ra
l

ed
uc

at
io

n 
pr

og
ra

m
 w

hi
ch

 in
cl

ud
ed

 a
 c

om
po

ne
nt

 o
f

m
ul

tic
ul

tu
ra

l e
du

ca
tio

n.
 D

ea
n 

B
ru

nn
er

, a
t t

he
 m

ee
tin

g,
 is

re
po

rt
ed

 to
 h

av
e 

sa
id

 (
he

 is
 n

ot
 c

le
ar

 h
e 

us
ed

 th
es

e 
ex

ac
t

w
or

ds
) 

"I
 d

on
't 

se
e 

ho
w

 th
er

e 
co

ul
d 

be
, b

ut
 is

 a
ny

on
e 

he
re

op
po

se
d 

to
 m

ul
tic

ul
tu

ra
l e

du
ca

tio
n?

" 
T

he
 p

la
in

tif
f

ex
pr

es
se

d 
hi

s 
di

sa
gr

ee
m

en
t i

n 
a 

"d
ra

m
at

ic
 a

nd
 fo

rc
ef

ul
m

an
ne

r.
" 

T
he

re
 a

re
 d

iff
er

in
g 

re
co

lle
ct

io
ns

 a
m

on
g 

pl
ai

nt
iff

an
d 

de
fe

nd
an

ts
 a

nd
 o

th
er

s 
of

 th
e 

ex
ac

t c
on

te
nt

 o
f t

he
re

m
ar

ks
. P
la

in
tif

f s
ta

te
d 

th
at

 h
e 

co
m

m
en

te
d 

th
at

 m
ul

tic
ul

tu
ra

l
ed

uc
at

io
n 

is
 n

ot
 a

 g
oo

d 
th

in
g,

 c
iti

ng
 s

pe
ci

fic
 e

xa
m

pl
es

 o
f

w
ha

t h
e 

ca
lle

d 
"b

ar
ba

ric
 p

ra
ct

ic
e"

 o
f o

th
er

 c
ul

tu
re

s
su

ch
 a

s 
fe

m
al

e 
ci

rc
um

ci
si

on
 in

 th
e

S
ud

an
, s

la
ve

ry
 in

 o
th

er
 A

fr
ic

an
co

un
tr

ie
s,

 b
rid

e-
bu

rn
in

g 
in

 In
di

a,
an

d 
di

sc
rim

in
at

io
n 

ag
ai

ns
t w

om
en

8

in
 Is

la
m

ic
 c

ou
nt

rie
s.

 T
he

 p
la

in
tif

f r
ec

al
ls

sa
yi

ng
 th

at
 W

es
te

rn
er

s 
ha

ve
 a

 m
or

al
 d

ut
y

to
 s

ta
nd

 u
p 

ag
ai

ns
t s

uc
h 

ob
je

ct
iv

e
ev

ils
. O

ve
ra

ll,
 a

cc
or

di
ng

 to
 th

e 
pl

ai
nt

iff
, h

is
re

m
ar

ks
 r

ef
le

ct
ed

 th
e 

ph
ilo

so
ph

ic
al

 d
oc

tr
in

e
of

 m
or

al
 a

bs
ol

ut
is

m
, a

s 
op

po
se

d 
to

m
or

al
 r

el
at

iv
is

m
7.

T
he

 D
ea

n 
re

ca
lle

d 
th

e 
pl

ai
nt

iff
 s

ta
tin

g 
so

m
et

hi
ng

 to
th

e 
ef

fe
ct

 th
at

 th
er

e 
w

er
e 

ce
rt

ai
n 

cu
ltu

re
s 

th
at

 th
e 

pl
ai

nt
iff

"a
bh

or
s.

" 
T

he
re

 w
as

 n
o 

di
sc

us
si

on
 o

f t
he

 r
em

ar
ks

 a
t t

he
fa

cu
lty

 m
ee

tin
g,

 th
ou

gh
 th

e 
D

ea
n 

re
ca

lls
 o

ne
 fa

cu
lty

m
em

be
r,

 a
 fe

m
al

e,
 c

om
m

en
tin

g 
to

 th
e 

D
ea

n 
in

 p
riv

at
e

so
m

et
hi

ng
 to

 th
e 

ef
fe

ct
 o

f '
W

hy
 d

o 
w

e 
ha

ve
 s

om
eb

od
y 

lik
e

th
at

 o
n 

ou
r 

fa
cu

lty
?"

 O
ne

 p
hi

lo
so

ph
y 

fa
cu

lty
 m

em
be

r,
F

er
re

ria
, r

ec
al

le
d 

th
at

 th
er

e 
w

as
 d

is
cu

ss
io

n 
of

 th
e

pl
ai

nt
iff

's
 r

em
ar

ks
,
an

d 
th

at
 h

e 
fe

lt 
th

at
 th

e 
pl

ai
nt

iff
 a

nd
ot

he
rs

 w
er

e 
de

ba
tin

g 
th

e 
is

su
e 

in
 a

 h
ea

lth
y 

m
an

ne
r.

T
he

 s
ea

rc
h 

fo
r 

th
e 

te
nu

re
 tr

ac
k 

po
si

tio
n

B
ot

h 
th

e 
pl

ai
nt

iff
 a

nd
 D

r.
 L

iz
za

 w
er

e 
ca

nd
id

at
es

 fo
r

th
e 

te
nu

re
 tr

ac
k 

po
si

tio
n 

in
 th

e 
19

93
-9

4 
ac

ad
em

ic
 y

ea
r,

w
hi

ch
 in

cl
ud

ed
 a

 p
oo

l o
f 2

30
 a

pp
lic

an
ts

, 2
4 

of
 w

ho
m

 w
er

e
w

om
en

, w
ith

 8
 o

f t
he

 w
om

en
 c

an
di

da
te

s 
po

ss
es

si
ng

 a
P

h.
D

. N
on

e 
of

 th
e 

w
om

en
 c

an
di

da
te

s 
m

ad
e 

th
e 

sh
or

t l
is

t
fo

r 
in

te
rv

ie
w

s.
 T

he
 D

ea
n 

w
as

 n
ot

 s
at

is
fie

d 
w

ith
 th

e
P

hi
lo

so
ph

y 
D

ep
ar

tm
en

t's
 a

rg
um

en
ts

 th
at

 n
on

e 
of

 th
e

w
om

en
 c

an
di

da
te

s 
w

er
e 

qu
al

ifi
ed

 a
nd

 a
sk

ed
 th

e
de

pa
rt

m
en

t t
o 

re
vi

ew
 th

e 
po

ol
 o

ne
 m

or
e 

tim
e 

an
d 

"g
iv

e
gr

ea
te

r 
co

ns
id

er
at

io
n 

to
 w

om
en

 a
nd

 m
in

or
ity

 a
pp

lic
an

ts
.8

"
T

he
 p

hi
lo

so
ph

y 
se

ar
ch

 c
om

m
itt

ee
 d

id
 s

o,
 a

dd
in

g 
po

in
ts

 to
th

e 
m

in
or

ity
 c

an
di

da
te

s 
an

d 
ra

is
in

g 
th

ei
r 

nu
m

er
ic

 s
co

re
s

on
 th

e 
m

as
te

r 
lis

t o
f c

an
di

da
te

s.
 T

he
 d

ep
ar

tm
en

t
di

sa
gr

ee
d 

w
ith

 th
e 

D
ea

n 
an

d 
th

e 
A

ffi
rm

at
iv

e 
A

ct
io

n 
of

fic
er

4

9



ab
ou

t t
he

 e
xt

en
t t

o 
w

hi
ch

 th
e 

de
pa

rt
m

en
t c

on
du

ct
ed

 a
n

af
fir

m
at

iv
e 

ac
tio

n 
se

ar
ch

, a
nd

 th
e 

de
an

 a
nd

 th
e 

A
ffi

rm
at

iv
e

A
ct

io
n 

of
fic

er
 r

ef
us

ed
 to

 a
pp

ro
ve

 th
e 

in
te

rv
ie

w
 li

st
 w

hi
ch

di
d 

no
t c

on
ta

in
 a

ny
 w

om
en

 o
r 

m
in

or
ity

 a
pp

lic
an

ts
.

A
fte

r 
fu

rt
he

r 
m

ee
tin

gs
, t

he
 d

ep
ar

tm
en

t a
gr

ee
d 

to
 fi

ll 
th

e
po

si
tio

n 
on

 a
 te

m
po

ra
ry

 b
as

is
 a

nd
 d

o 
a 

ne
w

 s
ea

rc
h 

in
 th

e
ne

xt
 y

ea
r.

 T
he

 d
ep

ar
tm

en
t b

el
ie

ve
d 

th
at

 th
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 d
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at
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 m
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 b
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w
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 c
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at
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.
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 m
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 D
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 D
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 p
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at
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 c
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 d
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 b
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 d
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 m
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 d
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 D
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 C
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 b
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(L
iz

za
 a

nd
 th

e 
p)

 w
er

e 
fa

irl
y 

eq
ua

l,
an

d 
th

er
e 

w
er

e 
so

m
e 

ar
ea

s 
w

he
re

 th
e 

pl
ai

nt
iff

 w
as

 b
et

te
r

th
an

 L
iz

za
. T

he
re

 is
 n

o 
ev

id
en

ce
 to

 s
up

po
rt

 th
e 

ar
gu

m
en

t
th

at
 th

e 
de

fe
nd

an
t w

as
 m

ot
iv

at
ed

 b
y 

a 
fa

ct
or

 g
re

at
er

 th
an

th
e 

pl
ai

nt
iff

's
 s

pe
ec

h.
C

an
 th

e 
de

fe
nd

an
ts

 c
la

im
 q

ua
lif

ie
d 

im
m

un
ity

?
D

ef
en

da
nt

s 
m

us
t s

ho
w

 th
at

 a
 "

re
as

on
ab

le
 p

ub
ic

of
fic

ia
l w

ou
ld

 n
ot

 h
av

e 
kn

ow
n"

 th
at

 th
e 

co
nd

uc
t t

he
de

fe
nd

an
ts

 e
ng

ag
ed

 in
 v

io
la

te
d 

th
e 

rig
ht

s 
of

 th
e 

pl
ai

nt
iff

.
T

hi
s 

is
 d

et
er

m
in

ed
 b

y 
a 

tw
o-

 p
ar

t t
es

tl4
: 1

) 
O

bj
ec

tiv
el

y,
w

as
 p

la
in

tif
f's

 r
ig

ht
 c

le
ar

ly
 e

st
ab

lis
he

d?
2)

 S
ub

je
ct

iv
el

y,
 w

ou
ld

 a
 r

ea
so

na
bl

e 
pe

rs
on

 h
av

e 
kn

ow
n

w
he

th
er

 h
e 

or
 s

he
 w

as
 v

io
la

tin
g 

th
at

 r
ig

ht
 b

y 
en

ga
gi

ng
 in

th
e 

ac
tio

ns
 th

e 
de

fe
nd

an
ts

 e
ng

ag
ed

 in
?

O
n 

th
e 

fir
st

 p
ro

ng
 o

f t
he

 te
st

, t
he

 C
ou

rt
 r

ul
ed

 th
at

th
er

e 
w

as
 s

uf
fic

ie
nt

 c
as

e 
la

w
 e

st
ab

lis
he

d 
pr

io
r 

to
 1

99
5

th
at

 c
le

ar
ly

 e
st

ab
lis

he
d 

pl
ai

nt
iff

's
 r

ig
ht

. T
he

 c
ou

rt
 c

ite
d 

a
nu

m
be

r 
of

 c
as

es
, h

ig
hl

ig
ht

in
g 

th
e 

Je
ffr

ie
s 

ca
se

 in
 w

hi
ch

 a
fa

cu
lty

 m
em

be
rs

 "
ra

ci
al

ly
 b

ia
se

d"
 c

om
m

en
ts

 a
bo

ut
 th

e
C

ity
 U

ni
ve

rs
ity

 o
f N

ew
 Y

or
k 

w
er

e 
fo

un
d 

to
 q

ua
lif

y 
fo

r
co

ns
tit

ut
io

na
l p

ro
te

ct
io

n1
5.

 F
or

 th
e 

se
co

nd
 p

ro
ng

 o
f t

he
te

st
, t

he
 C

ou
rt

 a
ls

o 
fo

un
d 

th
at

 w
hi

le
 th

e 
de

fe
nd

an
ts

 w
er

e
co

rr
ec

t i
n 

st
at

in
g 

th
at

 a
 r

ea
so

na
bl

e 
pe

rs
on

 w
ou

ld
 n

ot
kn

ow
 th

at
 a

 r
ef

us
al

 to
 h

ire
 b

as
ed

 o
n 

co
m

m
en

ts
 m

ad
e

ab
ou

t c
ur

ric
ul

um
 is

 il
le

ga
l, 

th
e 

co
m

m
en

ts
 w

er
e 

no
t s

im
pl

y
ab

ou
t c

ur
ric

ul
ar

 is
su

es
, b

ut
 w

er
e 

in
st

ea
d 

ab
ou

t i
ss

ue
s 

of
pu

bl
ic

 c
on

ce
rn

. T
he

re
fo

re
, a

 r
ea

so
na

bl
e 

pe
rs

on
 w

ou
ld

ha
ve

 k
no

w
n 

th
at

 s
uc

h 
a 

pr
ac

tic
e 

w
as

 in
 v

io
la

tio
n 

of
 th

e
pl

ai
nt

iff
's

 r
ig

ht
.

D
is

cu
ss

io
n

T
he

 c
ou

rt
 e

ss
en

tia
lly

 r
ul

ed
 th

at
 th

e 
sp

ee
ch

 b
y 

a

14

fa
cu

lty
 m

em
be

r 
is

 p
ro

te
ct

ed
 s

pe
ec

h,
 s

o 
lo

ng
 is

 it
 in

vo
lv

es
an

 is
su

e 
of

 p
ub

lic
 c

on
ce

rn
, a

nd
 th

at
 th

e 
bu

rd
en

 r
es

ts
 o

n
th

e 
fa

cu
lty

 m
em

be
r 

to
 p

ro
ve

 th
at

 s
uc

h 
sp

ee
ch

 d
oe

s
in

vo
lv

e 
pu

bl
ic

 is
su

es
, n

ot
 m

er
el

y 
is

su
es

 p
riv

at
e 

to
 th

e
in

st
itu

tio
n.

 If
 th

e 
fa

cu
lty

 m
em

be
r 

is
 u

na
bl

e 
to

 p
ro

ve
 th

at
 th

e
sp

ee
ch

 is
 a

bo
ut

 p
ub

lic
 is

su
es

, c
ou

rt
s 

m
ay

 b
e 

le
ss

 li
ke

ly
 to

pr
ot

ec
t a

 fa
cu

lty
 m

em
be

r's
 s

pe
ec

h.
 A

ca
de

m
ic

 fr
ee

do
m

th
er

ef
or

e,
 a

t l
ea

st
 a

s 
un

de
rs

to
od

 a
s 

an
 e

le
m

en
t o

f f
irs

t
am

en
dm

en
t l

aw
, d

oe
s 

no
t o

ffe
r 

a 
bl

an
ke

t p
ro

te
ct

io
n 

to
 a

ll
st

at
em

en
ts

 m
ad

e 
by

 fa
cu

lty
 in

 a
n 

ac
ad

em
ic

 s
et

tin
g,

 a
nd

in
st

ea
d 

is
 s

ee
n 

as
 o

ffe
rin

g 
lim

ite
d 

pr
ot

ec
tio

n 
on

ly
 to

 th
os

e
st

at
em

en
ts

 th
at

 in
vo

lv
e 

is
su

es
 th

at
 in

vo
lv

e 
pu

bl
ic

 p
ol

ic
y.

K
in

ca
id

 v
. G

ib
so

n
A

 s
tu

de
nt

 a
nd

 fo
rm

er
 s

tu
de

nt
 a

t K
en

tu
ck

y 
S

ta
te

U
ni

ve
rs

ity
, C

ha
rle

s 
K

in
ca

id
 a

nd
 C

ap
ri 

C
of

fe
r,

 b
ot

h 
of

w
ho

m
 w

or
ke

d 
fo

r 
th

e 
sc

ho
ol

 y
ea

rb
oo

k 
an

d 
th

e 
sc

ho
ol

ne
w

sp
ap

er
, b

ro
ug

ht
 a

ct
io

n 
ag

ai
ns

t t
he

 K
en

tu
ck

y 
S

ta
te

U
ni

ve
rs

ity
 a

dm
in

is
tr

at
io

n,
 m

os
t n

ot
ab

ly
 M

s.
B

et
ty

 G
ib

so
n.

K
in

ca
id

 a
nd

 C
of

fe
r 

cl
ai

m
 th

at
 th

e 
19

92
-9

4 
ye

ar
bo

ok
 w

as
be

in
g 

w
ith

he
ld

 fr
om

 d
is

tr
ib

ut
io

n 
by

 th
e 

un
iv

er
si

ty
 b

ec
au

se
th

e 
un

iv
er

si
ty

 d
is

ag
re

ed
 w

ith
 th

e 
co

nt
en

t a
nd

 p
re

se
nt

at
io

n
of

 th
e 

ye
ar

bo
ok

. I
n 

ad
di

tio
n,

 K
in

ca
id

 a
nd

 C
of

fe
r 

al
so

 c
la

im
th

at
 th

e 
un

iv
er

si
ty

 is
 a

tte
m

pt
in

g 
to

 c
on

tr
ol

 th
e 

co
nt

en
t o

f t
he

sc
ho

ol
 n

ew
sp

ap
er

, t
o 

"q
ue

ll 
an

yt
hi

ng
 n

eg
at

iv
e 

in
 th

e
pu

bl
ic

at
io

ns
 r

eg
ar

di
ng

 K
en

tu
ck

y 
S

ta
te

 U
ni

ve
rs

ity
."

 K
in

ca
id

an
d 

C
of

fe
r 

cl
ai

m
 th

at
 r

ef
us

al
 b

y 
th

e 
ad

m
in

is
tr

at
io

n 
to

di
st

rib
ut

e 
th

e 
ye

ar
bo

ok
 a

nd
 th

e 
ad

m
in

is
tr

at
io

n'
s

in
te

rf
er

en
ce

 w
ith

 th
e 

ne
w

sp
ap

er
 v

io
la

te
 b

ot
h 

th
ei

r
co

ns
tit

ut
io

na
l r

ig
ht

s 
to

 fr
ee

do
m

 o
f s

pe
ec

h 
an

d 
th

ei
r

co
nt

ra
ct

ua
l r

ig
ht

s 
to

 r
ec

ei
ve

 th
e 

ye
ar

bo
ok

, w
hi

ch
 is

su
pp

or
te

d 
in

 p
ar

t b
 a

 m
an

da
to

ry
 s

tu
de

nt
 fe

e 
w

hi
ch

 b
ot

h
st

ud
en

ts
 c

la
im

ed
 to

 h
av

e 
pa

id
.
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T
he

 s
pe

ci
fic

 c
om

pl
ai

nt
 b

y 
th

e 
st

ud
en

ts
 w

as
 th

at
:

th
e 

ba
n 

of
 th

e 
ye

ar
bo

ok
 a

nd
 th

e
co

nt
ro

l o
f t

he
 n

ew
sp

ap
er

 v
io

la
te

th
ei

r 
F

irs
t A

m
en

dm
en

t r
ig

ht
s 

of
sp

ee
ch

 a
nd

 a
ss

oc
ia

tio
n.

 T
he

y 
al

so
al

le
ge

 th
at

 th
e 

ba
n 

of
 th

e 
ye

ar
bo

ok
vi

ol
at

es
 th

ei
r 

F
ou

rt
ee

nt
h

A
m

en
dm

en
t r

ig
ht

s 
of

 d
ue

 p
ro

ce
ss

by
 d

ep
riv

in
g 

th
em

 o
f t

he
ir 

pr
op

er
ty

rig
ht

s.
 F

in
al

ly
, t

he
y 

al
le

ge
 th

at
 th

e
ba

n 
of

 th
e 

ye
ar

bo
ok

 r
ep

re
se

nt
s 

a
br

ea
ch

 o
f c

on
tr

ac
t a

nd
 a

n 
ar

bi
tr

ar
y

an
d 

ca
pr

ic
io

us
 g

ov
er

nm
en

ta
l

ac
tio

n.
T

he
 c

ou
rt

 h
ad

 a
lre

ad
y 

ad
dr

es
se

d 
tw

o 
of

 th
e 

cl
ai

m
s,

an
d 

fo
un

d 
th

at
 th

e 
pl

ai
nt

iff
s 

ha
d 

no
t e

st
ab

lis
he

d 
a

co
ns

tit
ut

io
na

lly
 p

ro
te

ct
ed

 r
ig

ht
 th

ro
ug

h 
pa

yi
ng

 th
e 

st
ud

en
t

fe
e,

 a
nd

 th
at

 p
la

in
tif

fs
 h

ad
 n

o 
cl

ea
r 

ar
gu

m
en

t t
o 

su
pp

or
t

th
ei

r 
cl

ai
m

 o
f a

n 
in

fr
in

ge
m

en
t o

n 
fr

ee
do

m
 o

f a
ss

oc
ia

tio
n.

T
he

 c
ou

rt
 w

as
 th

er
ef

or
e 

le
ft 

to
 d

ec
id

e 
on

ly
 (

1)
 th

e 
pl

ai
nt

iff
's

cl
ai

m
 o

f a
 fr

ee
 s

pe
ec

h 
vi

ol
at

io
n 

co
nc

er
ni

ng
 (

1a
) 

th
e

ne
w

sp
ap

er
 a

nd
 (

1b
) 

th
e 

ye
ar

bo
ok

, (
2)

 a
 c

on
tr

ac
tu

al
vi

ol
at

io
n 

un
de

r 
th

e 
st

ud
en

t a
ct

iv
ity

 fe
e 

cl
ai

m
, a

nd
 (

3)
 th

e
pl

ai
nt

iff
s 

cl
ai

m
 o

f a
rb

itr
ar

y 
an

d 
ca

pr
ic

io
us

 a
ct

io
n 

by
 th

e
de

fe
nd

an
ts

.
F

in
di

ng
s (1

a)
 T

he
 c

ou
rt

 fo
un

d 
no

 b
as

is
 fo

r 
a 

fr
ee

 s
pe

ec
h

vi
ol

at
io

n 
co

nc
er

ni
ng

 th
e 

ne
w

sp
ap

er
. T

he
 c

ou
rt

 fo
un

d 
th

at
de

fe
nd

an
ts

 h
ad

 n
o 

st
an

di
ng

 to
 b

rin
g 

su
ch

 a
 c

la
im

. T
he

re
w

as
 n

o 
ev

id
en

ce
 to

 s
ho

w
 th

at
 a

ct
ua

l c
en

so
rs

hi
p 

ev
er

 to
ok

pl
ac

e,
 a

nd
 e

ve
n 

th
ou

gh
 th

e 
ad

vi
so

r 
to

 th
e 

ne
w

sp
ap

er
 w

as
re

m
ov

ed
 fr

om
 th

at
 p

os
iti

on
, s

he
 w

as
 s

ub
se

qu
en

tly

16

re
ap

po
in

te
d.

T
he

 p
la

in
tif

f's
 le

ga
l a

rg
um

en
t r

es
t o

n 
a 

ci
ta

tio
n 

fr
om

A
nt

on
el

li1
6.

 T
he

 p
la

in
tif

fs
 c

ite
d 

th
is

 c
as

e 
in

 s
up

po
rt

 o
f t

he
ir

cl
ai

m
 th

at
 th

e 
th

re
at

 o
f p

os
si

bl
e 

pr
io

r 
re

st
ra

in
t i

s 
a 

su
ffi

ci
en

t
cl

ai
m

 to
 a

ct
ua

l i
nj

ur
y.

 T
he

 c
ou

rt
 d

is
ag

re
ed

17
, a

nd
 a

rg
ue

d
th

at
 th

er
e 

w
as

 n
o 

re
al

 in
ju

ry
 in

 th
is

 c
as

e:
 N

o 
at

te
m

pt
 a

t
ce

ns
or

sh
ip

;n
o 

ca
ll 

fr
o 

pr
io

r 
re

vi
ew

 o
f t

he
 p

ub
lic

at
io

n;
 n

o
re

al
 s

ho
w

in
g 

of
 a

ny
 ty

pe
 o

f p
as

t o
f p

os
si

bl
e 

fu
tu

re
 p

rio
r

re
st

ra
in

t. (1
b)

 T
he

 C
ou

rt
 r

ul
ed

 th
at

 th
er

e 
w

as
 n

o 
fir

st
am

en
dm

en
t v

io
la

tio
n 

co
nc

er
ni

ng
 th

e 
ye

ar
bo

ok
 b

ec
au

se
th

e 
ye

ar
bo

ok
 w

as
 n

ot
 a

 p
ub

lic
 fo

ru
m

. I
n 

a 
pu

bl
ic

 fo
ru

m
 o

r
ev

en
 a

 li
m

ite
d 

pu
bl

ic
 fo

ru
m

18
, t

he
 s

ta
te

 h
as

 li
ttl

e 
po

w
er

 to
re

gu
la

te
 s

pe
ec

h,
 a

nd
 c

an
 o

nl
y 

do
 s

o 
by

 s
ho

w
in

g 
a

"n
ar

ro
w

 a
nd

 c
om

pe
lli

ng
" 

re
as

on
 fo

r 
th

e 
ac

tio
n.

 H
ow

ev
er

, i
f

th
er

e 
is

 n
ot

 a
 p

ub
lic

 o
r 

lim
ite

d 
pu

bl
ic

 fo
ru

m
, t

he
 s

ta
te

 c
an

re
gu

la
te

 s
pe

ec
h 

si
m

pl
y 

by
 m

ak
in

g 
a 

sh
ow

in
g 

of
re

as
on

ab
le

ne
ss

 a
nd

 th
at

 th
e 

re
gu

la
tio

n 
is

 n
ot

 "
m

er
el

y
be

ca
us

e 
pu

bl
ic

 o
ffi

ci
al

s 
op

po
se

 th
e 

sp
ea

ke
rs

 p
oi

nt
 o

f
vi

ew
19

"

P
ub

lic
 F

or
um

In
 B

az
aa

r 
v.

 F
or

tu
ne

20
, t

he
 C

ou
rt

, c
om

m
en

tin
g 

in
th

e 
di

ct
a,

 n
ot

ed
 th

at
 it

 c
on

si
de

re
d 

al
l u

ni
ve

rs
ity

pu
bl

ic
at

io
ns

 to
 b

e 
op

en
 fo

ra
, a

nd
 th

er
ef

or
e 

th
e 

st
at

e 
co

ul
d

on
ly

 r
eg

ul
at

e 
su

ch
 m

at
er

ia
l a

cc
or

di
ng

 to
 th

e 
na

rr
ow

 a
nd

co
m

pe
lli

ng
 in

te
re

st
 s

ta
nd

ar
d.

 H
ow

ev
er

, i
n 

H
az

el
w

oo
d2

1,
th

e 
S

up
re

m
e 

C
ou

rt
 fo

un
d 

th
at

 a
 h

ig
h 

sc
ho

ol
 s

po
ns

or
ed

pu
bl

ic
at

io
n 

de
si

gn
ed

 a
s 

a 
pa

rt
 o

f t
he

 c
ur

ric
ul

um
 a

nd
 th

e
ed

uc
at

io
na

l p
ro

ce
ss

, w
as

 n
ot

 a
 p

ub
lic

 fo
ru

m
. T

he
 k

ey
fin

di
ng

, a
cc

or
di

ng
 to

 J
os

ep
h 

H
oo

d,
 th

e 
ju

dg
e 

in
 th

e
K

en
tu

ck
y 

ca
se

, w
as

 "
th

e 
in

te
nt

 o
f t

he
 p

ub
lis

he
r 

to
 c

re
at

e 
a

17
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pu
bl

ic
 fo

ru
m

."
 In

 H
az

el
w

oo
d 

it 
w

as
 c

le
ar

 th
at

 th
e 

pu
bl

is
he

r
di

d 
no

t i
nt

en
d 

to
 m

ak
e 

th
e 

ne
w

sp
ap

er
 a

 p
ub

lic
 fo

ru
m

.
F

ol
lo

w
in

g 
H

az
el

w
oo

d,
 in

Y
ea

22
, t

he
 F

irs
t C

irc
ui

t
ru

le
d 

th
at

 th
e 

ad
ve

rt
is

in
g 

pa
ge

s 
of

 a
 s

ch
oo

l y
ea

rb
oo

k
w

er
e 

a 
lim

ite
d 

pu
bl

ic
 fo

ru
m

, i
n 

th
at

 th
os

e 
pa

ge
s 

w
er

e
op

en
ed

 u
p 

to
 th

e 
pu

bl
ic

. T
he

 c
ou

rt
 in

 th
at

 c
as

e 
di

d 
al

so
no

te
 th

at
 a

 y
ea

rb
oo

k 
in

 g
en

er
al

 is
 n

ot
 c

on
si

de
re

d 
a 

pu
bl

ic
fo

ru
m

. H
ow

ev
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